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EXPANDING THE FRONTIEIiS OF
ENVIRONMENTAL RIGHTS UNDER THE 1999
CONSTITUTION
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A Abstract

4 Until the Constitution of the Federal Republic of Nigeria, (as
: amended) 1999 (the Nigerian Constitution) was _ enacted,
4 Nigeria’s constitutions during the pre—independence and post-
1 independence era, had no constitutional protection for
1 cpvironmental rights. One of the lacunae the 1999 Nigerian
4 Constitution sought to fill therefore was the absence of a
3 constitutionally protected environmental right. Environmental
4 rights proponents believed that with such welcome addition to
4 Nigeria's supreme law, the herculean task of enforcing the
Lrght to a <afe. harmless environment would be made much
1 casier. Chapter 1l of the 1999 Constitution provides for
Fundamental Objectives and Directive Principles of State
4 Policy. Section 20 of the 1999 Constitution as amended
‘ provides for the environmental objectives. Environmental
4 rights are not expressly provided for in Chapter IV of the
1 constitution under Fundamental Rights. This paper will
4 examine the scope of environmental rights under the
# onstitution vis a vig rcoant A=vslopmensa aciuss jurisdictions
4 ofthe globe. T Fopt ' a call for amendment of the relevant
g e e of the 1999 constitution to expand thé frontiers of
environmental rights to the realm of fundamental rights.

{
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Introduction

The word ‘right’ in the noun form means that to which a
person has a just and valid claim, whether it be land, a thing, or
the  privilege  of  doing something  or  saying
something.**Hohfield defined human right as legal freedom,
privileges and licencesover conduct that is permissible in law.
According to him, examples are the right to a reasonable use of
one’s property and freedom of speech within the law.** Justice
KayodeEso of blessed memory describes human right in the
case of RansomeKuti v 4. G. Federation®*as a right which
stands above the ordinary laws of the land and which in fact s
antecedent to- the political society itself. It is a primary
condition to a civilized existence, and what has been done by
our (Nigerian) constitution since independence is to have these
rights enshrined in the constitutions so that rights could be
immutable to the extent of the non — immutability of the
constitution itself**’Umozurike of blessed memory define
human rights as claims, which invariably supported by ethics
and which should be supported by law, made on society,
especially on its official managers, by individuals or gropps on
the basis of their humanity.*®

The subject of environmental law deals with the protection of
the natural balance amongst the subjects of environment, the
protection of the distortion of the balance; the preservation of
the interaction of that existing balance, and finally the
improvement, control, restoration and regulation of the

**0Ogbu O. N, Human Rights Law and Practice in Nigeria, 2™ Revised
Edition, Snaap Press Nig Ltd, (2013), Enugu, Pg |
**Hohfield W. N., Fundamental Right Legal Conceptions as Applied in
Judicial Reasoning, 1923, essay |,
' (unreported), cited in F. Agbaje, "Nigeltan ~anrts and Fair Trial’ 4
Constitutional Rights Jourr:al October — December, 1994, .. 1311
"7 Ibid. Per KayodeEso JS(. (of blessed memory) '
Sy mozurike,'U. 0., The African Charter on Human and Peoples’ Rights.
MartinusNijhoff Publishers (London), Pg 5
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svironment.”
fhe environment to include: water, air, land and all plants and

Zhuman beings OF animals 1iving therein,mThe concept of
1"Environmenta1 right” 18 birthed from the merger of two
{yords, namely ~Environment” and “Right.” Invariably
therefore, we can decipher the meaning of “Epvironmental
ight” from the definitions of these two individual words.
is defined as the natural world in which people,
7! |t may also be simply defined as the
wrea in which something exists of lives.)” “Right” on the other
hand and in context is a legally enforceable claim that another
will do or will not do a given act; @ recognized and protected
{interest, the violation of which isa wrong.373

{
{
369 3 o -
% “Oloworaran identified major components of

&"Environment”
iy
simals, and plants [1ve.

Environmental rights are rights enjoyed by human beings and
sther living things within their habitats. They are rights 10
peaceful, safe and livable environment. They are sacred rights
{in the sense that the biosphere of a living thing s threatened
4 ince its environment is threatened. It is not an exaggerated
xssertion to submit that environmental rights are akin to right
1o life. This is because environmental rights are an extension of
i the basic human rights that mankind requires and deserves. In
| addition to having the right to food, clean water, suitable

e S

¥Woloworaran B. A The Extent of Federal and State Legislative

| Competence ON Environmental [ssues in Nigeria. Nigerian Journal of

{ Petroleum, Natural Resources and Environmental Law, NJPNREL, Vol. 1,

No. 2 pp. 1-30 at 6 :

Mojgworaran B. A, Environmental Protection through Public

§ Procurement Legislations: The Nigerian case. Petroleum, Natural
Resources and Enviromental Law Jowrnal (NJPNREL) Vol. 2, No. 1, pg

123at 129

am

htt;:ffwww.oxfordleamcrsdict'\onaries.comldeﬁnition/engiish/e

nvironment?
g=Environ ment
i http:f;‘www.websterudictionary .orgfdeﬂnition!Environmem

M glack’s Law Dictionary. g Edition
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shelter, and education, having a safe and sustainable
environment is paramount as all other rights are dependent
upon it.A man can be defined by the type of environment he
lives. Animals are defined by the type of environment they live
in as well. For instance, Zoos and game reserves are for
particular species of animals and living things. This paper will
examine the extent to which our laws protect the environment.
It is a notorious fact that environmental problems are
increasing on a daily basis across the globe. The environment
must therefore be sustained for continued survival and future
development of mankind. The 1999 Constitution of the Federal
Republic of Nigeria made some laudable provisions in Chapter
I on Fundamental Objectives and Directive Principles of State
Policy which recognizes and guarantees envifonmental
management as one of the policies which are expected to be
pursued in the efforts of the nation to realize national ideals.
This provision is supported by many Nigerian statutes on
environmental protection.’™ On the contrary, there is poor
evidence of any enforcement of these legislations in the face of
current realities.

The Scope of Environmental Rights within Developmental
Rights Parlance

The second half of the twentieth century saw vast
developments in human rights jurisprudence. This trend started
with the adoption of the Universal Declaration of Human
Rights (UDHR) in 1948 and the subsequent 1966 Covenants
which divided human rights into political and civil rights on
one hand and social, economic and cultural rights on the other.
Over the last few years however a new category of rights

0Odoemenam Chika, Environmental Degradation: An Assessment of the
Legal Cont-ol of Oil Pollution in the Niger — Delta States of Nigeria. Issues
+ and Respor:ses in Contemporary Law and Practice in Nigeria.Edited by
Patrick Ugochukwu& Chika Odoemenam.Hudson — Tude Nigeria Limited
(2009). Paze 38.
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1 known as the third generation of rights have evolved. This last
category suffers much uncertainty when it comes to its exact
1 nature and scope, especially when it comes to its enforcement.
A concise description of fundamental rights was given as
follows: “Fundamental Human rights are rights that attach to
{ human beings by virtue of the very fact that they are human.
They are inherent in being. This is irrespective of the age,
locality, status and time of the person. They are rights which
human beings everywhere ‘naturally’ feel entitled to and
{ complain (or at least murmur) against any curtailment thereof
{ by any person or authority. to the limits of their abilities, which
may entail war in some cases. These rights are considered
fundamental because they are deemed primary and paramount
to human life, dignity, liberty and livelihood.”*Okojie lends
his voice to the definition of fundamental rights when he
described them as “those rights which by creation are made
" inalienable. They are those rights whereby every human being
1 created by God deserves to be accorded with, ensuring a life of
freedom, respect and dignity...human right is embellished with
the force of human existence and that is why in most cases, the
issue of “human rights’ are considered fundamental to the very
existence of people to any civilized society.”**Oputa JSC also
had this to say about fundamental rights: “...human rights
must encompass all humans. The right to life is common to all
human beings. It is a human right attaching to man as man
hecause of his humanity. These rights must be clearly
distinguished from civil rights, political rights, economic rights

AT
et

"ehinwo, C.AJ. 2007 Principles and Practice of Constitutional Law in

Vigeria Life, Law and Grace Bookhouse, Chi Amazing Grace Ltd Port

Harcourt, Pg. 102-103

"0kojie, E.A. 2004.Human rights and people living with

HIV/AIDS. Nigeria Education Law Journal.7.1

7 Mustapha v Governor of Lagos State [1987] NSCC 632; [1987] 7 SENIJ

143, ‘
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Merging these two words: environmentand right as
environmental right has been broadly described as “the
protection of natural resources; the access to and use of natural
resources; and how the access to and use of these resources
affects surrounding populations, as wel] as the resources
themselves.”"*The rights protected by a right to healthy
environment include breathing clean air, drinking clean walter,
consuming safe food. accessing nature, knowing ahout
pollutants and  contaminants released into the local
environment.””°Th environment is man’s |ife support

0
system.’® :

The Human Rights Council is an inter-governmental body

within the United Nations systtm made up of 47 States
- responsible for the promotion and protection of all human
" rights around the globe. The resolution 16/11 adopted by the
Human Rights Council on 12th of April 2011 entitled “Human
. Rights and the environment” requested the Office of the High
i Commissioner “in consultation with and taking into account
i the views of States Members of the United Nations, relevant
international  organizations and intergovernmental bodies,
g including the United Nations Environment Programme and
relevant multilateral environmental agreements, special
procedures, treaty bodies and other stakeholders, to conduct.
within existing resources, a detailed analytical study on the
relationship between human rights and the

o https://www.pac hamama.org/en vironmental-rights
"™What are environmental rights? Published by Bluedot Movement via
www.bluedot carvp-conteny uploads/2015/01/4 - What-are-environmental-
rights pdf accessed on 15" April 2017
**" Emmanuel Onyeabor, Precuationary Principles and Environmenta)
Management and Control: How far, So Far in International Environmental
Law? Petroleum. Natural Resources aiid Environmenial Law Journal
(2011) Vol. 3, Page 58
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:n\-‘ironmem".wEnvimnmental rights ~ ar¢ inclusive of
adequate information about the environment for the safety of
living beings within and without the envxronment.382Article
240f the African Charter on Human and Peoples Rights
provides that all peoples shall have right © 2 genera\

satistactory environment favourable t0 their development.

However, the provisions of Section 20 of the 1999 Nigerian
Constitution which stipulates that the State shall “protect and
improve the environment and safeguard the water, air, land,
forest and wild life of Nigeria™ has proven grossly inadequate
o protect Nigerians’ right to 2 safe, harmless e:rwiror'trnem.383
This is chiefly because Section 20 is provided for under
| Chapter 2 of the 1999 Constitution, which expressly"states that
! Luch objectives of state policy are not justiciable’sa. Whilst
certain other procedura\ laws and domesticated international
conventions have been strenuously called 10 aid by persons
seeking env'\ronmemal right protection, ot much success has
% been achieved in this regard. It 1s submitted that until the
%quest'\on of environmental right under the 1999 Nigerian
i constitution 18 expanded and rightly situated under Chapter 4
)\ of the constitution, which is not only justiciable but 1s
conferred with 2 special status. protection of environmenta'l
rights in Nigeria would largely remain a tantalizing mirage.

31
|
|
|
:
i

{

e

| : www.ohchr.org EN/lssues: Envy 'u'onmenL’HRElwironn’nenh‘?ages.’H
4 RandEnvironmem'.ndex.asp,\ accessed on the 14th April, 2017

% mOlz.le:‘.(."m\d.e'.zlku.r\ _ Odewale. Petroleun, Natural Resources and

:i Envimnmemal Law Journal (2014) Vol. 6, Page 4 )

% 1 The Constitu jon of the Federal Republic of Nigeria, 1999, s 20

\ Hithe Constitution of the Federal Republic of Nigeria, 1999, s 66N
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Rationale for Adopting Environmental Right as
Developmental Right

Unlike what was obtainable in the past, environmental right is
now widely recognized and endorsed by an overwhelming
proportion of countries, with more than 90 national
constitutions incorporating same, some still argue that
environmental right is not worth being adjudged as
fundamental right.*® With such arguments being overly and
continuously discredited, a new twist has been added to the
contentions. It is now being increasingly argued that the
express inclusion of the right to a healthful environment in the
constitution is needless where existing provisions of the
constitution can be liberally interpreted and adopted as relating
to the protection of the environment.”™ Specifically, with
respect to the 1999 Constitution, it was further contended that
the debates and the complex constitutional amendment process
involved in establishing new constitutional rights should make
the idea of expressly mcludmg environmental right under
Fundamental Right unattractive.”®’ Indeed, the requirement of
the law for amending Chapter IV of the 1999 Nigerian
Constitution is quite tedious. The requisite stipulation is that
this chapter of the Constitution shall not be passed by either
House of the National Assembly unless the proposal is
approved by the votes of not less than four-fifths majority of
all the members of each House, and also approved by

% David R. Boyd, The Constitutional Right to a Healthy Environment in
Environment Science and Policy for Sustainable Development.
http://www.environmentmagazine.org/Archives/Back%20[ssues/2012/Julv-
August%202012/constitutional-rights-full.htm| Accessed 19/4/2017
**¢AbdulkadirBolajiAbdulkadir, Ph.D. The Right to a Healthful
Environment in Nigeria: A Review of Alternative Pathways to ~ *
Environmenrtal Justice in Nigeria in AfeBabalola University: Journal of
Sustainable Development Law and Policy (2014)3:1 Page 118. Accessed at
https://www.ajol.info/index.php/jsdlp/article/viewFile/122619/112167

* Ibid
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resolution of the House of Assembly of not less than two-third
of all States.™

Nevertheless, it is averred that the difficulty of a cause does
1ot make it impossible. If the importance of expressly
including the right t© a healthful environment in the
constitution had been fully appreciated by the learned scholar,
it is suggested that he would have arrived at a different
conclusion. It is to the exceeding importance of adopting
environmental right as developmental right that we shall now
wm. Fundamental rights have not only been given a place of
prominence in the Nigeria Legal System by incorporating them
in the constitution which is the supreme law>®’, they have been
conferred with a special status. This is because any person who
alleges that any of these rights has been, is being or likely to be
contravened in any State in relation to him may apply to A
High Court in that State for redress’®® Furthermore, the
challenges posed by the tricky issue of locus standi has been
laid to rest. as no human rights case may be dismissed or
struck out for want of locus standi’®" A wide range of persons
may institute a human right suit including anyone acting in his
own interest, anyone acting a member of, or in the interest of a
group or class of persons, anyone acting in the public interest,

! and association acting ‘1 the interest of its members or other

individuals or groups.)g: Most significantly, the court is now
obliged to pursue the speedy and efficient enforcement and

| realisation of human rights in a manner calculated to advance

Nigerian democracy. good governance, human rights and
393 i . - N "
culture 2% This is achieved by giving priority to human rights

88 ~onstitution of the Federal Republic of Nigeria, 1999, s 9(3)

. ™ The Constitution of the Federal Republic of Nigeria, 1999, sl(1)

 The Constitution of the Fedzral Republic of Nigeria, 1999, s 46(1)

¥ pundamental Rights Enforcement Procedure Rules, 2009, r 3(e) P

i mf Fundamental Rights Enforcement Procedure Rules, 2009, r 3 (&)
' pundamental Rights Enforcement Procedure Rules, 2009, r 3D
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Suits in deserving cases, and treating them as emergencies.
In other words, with fundamenta| right, Speedy tria] should be

respect for dignity of the human Person, and right ¢ own
Immovable Property, but hig Immediate énvironment g
despoiled, the hitherto mentioned rights cannot pe guaranteed.
It is further observed, angd rightly so, that the desire to ensure

i hnp:/x'www.pachamama.org./enw'ronmental-rights
287 hrtp:/,-'www.pachaman;a.org.fen vironmentai-rights
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aisting  provisions of the constitution can be liberally
interpreted and adopted as relating to the protection of the
anvironment’ ., suffice it to say that the intendment of those
advocating for the former 1S not only that the right might be
guaranteed but that it may be easier for same 1o be protected. It
is trite that where the word of a statute i unambiguous, the
lieral canon of interpretation ought to be atilized. Nothing
heats having 4 fundamental right to environment expressly
dated. It saves every av oidable stress that not doing so could

induce.

Recognition and Domestication of Environmental Rights in
sther Jurisdictions

Three notable ‘nternational legal instruments  that clearly
| lustrate this principle are the 1972 Stockholm Declaration,
the 1992 Rio Declaration on Environment and Development,
cand  the 1992 UN Framework Convention on Climate
(‘hange.w’ Principle 1 of the Stockholm Declaration. adopted
during the 1972 United Nations Conference on the Human
Epvironment provides as follows: “Humanity bears a solemn
responsibility 10 protect and improve the environment for
present and tuture generations."m In a similar vein, the Rio
Declaration states that “The right 0 development must be
fulfilled so as 0 equitably ~meet developmental and
snvironmental needs of present and future generations."m The

e e e

:d;\h(‘,u\l\adirBolaji.—\hdulkadir. Ph.D. The Rightto a Healthful

Environment in Nigeria: A Review of Alternative Pathways o

Environmental Justice in Nigeria in AfeBabalola University: Journal of

ustainable Development Law and Policy (2014) 3:1 Page {18, Accessed at

hitpst. Waww ajol.info/ index,php:‘jsdlp.’arﬁcle:‘viewﬁlef12'261 9/112167

" lbid

0 Grackholm Declaration on the Human Environment of the United

\ations Conference on the Human Environmeat, Jun 16,1972, 11 1.LL.M.

{415, prnet L.

Tiio Declaration on Environment and Development, LN, ESCOR, princ.
ca ~ONE 151726 (Vol. 1) (1992)



1992 UN Framework Convention on Climate Change goes a
step further to describe how future generations can be made
beneficiaries of environmental right protection in the following
words: “The Parties should protect the climate system for the
benefit of present and future generations of humankind. on the
basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities. "

The Draft Principles of the UN-Sub Commission on Human
Rights and the Environment]3 enumerate these rights. They
include freedom from pollution and other related activities that
threaten health, life and well being; protection and preservation
of air, soil, water, flora and fauna necessary for maintaining
biological  diversity; safe food, water and working
environment; preservation of unique sites; and enjoyment of
traditional life and subsistence for indigenous people.*”*

The Norwegian constitution and the Indiana State Code of the
United States of America are veritable models for Nigeria in
the event that she sees the need to incorporate environmental
right into her constitution as fundamental right. These models
do not only take into consideration the principle exemplified
above, they are exhaustjve enough to serve as a framework for
the protection of environmental rights in Nigeria. It is however
germane that they are not slavishly adopted but adapted
bearing in mind the peculiarities of the Nigerian society. The
Norwegian Constitution states: “Every person has a right to an
environment that is conducive to health and to a natural
environment whose productivity and diversity are maintained.

*“UN Framework Convention on Climate Change art. 3(1), opened for
signature May 9. 1992, U.N, Doc. A/AC.23 7/18 (Part I1) (Add. 1), 31
1L.M. 848.

Nitlizn Tate Olenasha, The Enforcement of Environmental Rights: A
(Zase Study or the New South African Constitutional Dispensation. Thesic
submitted to the Faculty of Law, University of Pretaria 2007 b



| Natural resources should be managed on the basis of
itomprehensive long-term considerations whereby this right
(will be sateguarded for future generations as well »* The
|Indiana State Code on the other hand delimits the purposes of
i;cnvironmental policy as follows: “to preserve, protect, and
-enhance the quality of the environment so that, to the extent
7possible, future generations will be ensure clean air, clean
water, and a healthtul env‘.ronment.’"105

‘ The Organisation of American States (OAS) has also
recognised the right to a healthy environment. Article 11 of the
:Additional Protocol to the American Convention on Human
| Rights in the Areas of Economic. Social and Cultural Rights
| provides that “everyone chall have the right to live in a healthy
henvironment and have access to basic servilcf:s”.406 More
grecemly the OAS General Assembly has passed 2 resolution
I'emphasizing the need to study the link that may be there
 between the environment and human rig‘nts.407

‘\n Europe. the first treaty which recognized environmental
Erights was the Convention on the Protection of the
' Environment  between Denmark. Finland, Norway and
}Swedenfm The Convention gives citizens of the member
| countries the right to seek damages against environmental
| nuisance and rights to appeal against decision on such
i complaint.””

| % Const. (1814, 25 amended 2007), article 110(b) (Nor.), available at

| hitp:// WWW Astoninget.no;‘englishfconsti[ution.html#fulltext

“indian Code tit.13, art. 12, ch. 3(1) (2008)

1™ 1988

1 The OAS formulation 18 different from that of the African Charter in that
. the former is concerned with individual rights while the latter is concerned
' ’i with people’s rights. ;

{ “BThis is known as the Nordic Environmental Convention of 1974, which

| entered int0 force on 3th October 1976

| Cibid. Article 3 of the Convention
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The Rio Declaration on Environment and Df:velopment410
recognizes the interdependence and indivisibility of peace,
development and environmental protection;” it introduces the
concept of “sustainable development’ then asserts that ‘the
right to development must be fulfilled so as to equitably meet
developmental and environmental needs of present and future
gen&ra*{ions”'f12 and, ‘in order to achieve sustainable
development, environmental protection shall constitute an
integral part of the development process and cannot be
considered in isolation from it."*"The Conference on Trade
and Development took up the position that ‘the developed
countries, in adopting any environmental policies and pollution
control measures, should take into account the development
needs of the developing countries and ensure that’ their
economies are not adversely affected.”*' It is a fact that in the
developing countries most of the environmental problems are
caused by underdevelopment.Bindu is of the view that
environmental deficiencies generated by the conditionsof
underdevelopment, and natural disasters caused by climate
change and drought, are problems best remedied by
accelerated development through the transfer of substantial
quantities of financial and technological assistance to0

1 Adopted by the United Nations Conference on Environment and

Development, held in Rio

de Janeiro (Brazil) in 1992, text report of the United Nations Conference on

Environment and

Development ~ Rio de Janeiro Vol. L Resolutions adopted by the

Conference UN DOC. A/CONF. 151/26/Rev. | (vol. I) New York 1993 no
- 3-28.

“'principle 25

*principle 3

“principle 4

S3UNCTAD Jtesolution 46/111, paragraph 1. Principle 12
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- supplement the domestic efforts of the developing countries.

“In the Republic of Angola.Article 241 of the constitution

! provides that all citizens shall have the right to live ina healthy

1 and unpollutedeny ironment.Article 24(2) further states that the

‘State shall take the requisite measures 10 protect the

" environment andnational species of flora and fauna throughout
the national territory andmaintain ecological balance whereas
aticle 24 (3) further provides that acts that damage or directly
or indirectly jeopardize conservation of theenvironment shall
be punishable by law .

' In the same vein. Democratic Republic of Congoconstitution
underArticle  53.everyone has the right to a healthy
environment, one which s favourable totheir integral
development.He has a duty to provide for its defence.*'"In the
Kingdom of Lesotho. Article 36 on the protection of the
snvironment states: Lesotho shall adopt policies designed to
protect and enhance the natural andcultural environment of
Lesotho for the benefit of both present and futuregenerations
and shall endeavour to assure to all citizens a sound and

" . . : . 418
safeenvironment adequate for their health and well-being.

I furtherance of the above recognition of the rights to
cnvironment. the Republic of Malawi underArticle 13 (d) of

“Kihangibindu, Environmental and Developmental Rights in the Southern
- African development community with specific reference to the Democratic
Republic of Congo and the Republic of South Africa. Being a thesis
| abmitted in accordance with the requirements for the degree ofDoctor of
Laws at the University of South Africa (2010), Page 138.
L 2w No. 12/91 on the amendment o the Constitution of Angola
introduced in Mareh 1991,
7 Constitution of 18 February 2006.
148 copstitution of the Kingdom of Lenotho
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her constitution states that the State shall actively promote the
welfare and development of the people of Malawi by
progressively adopting and implementing policies and
legislationaimed at achieving the following goals:

(d) To manage the environment responsibly in order to prevent
the degradation of the environment; provide a healthy living
and working environment for the people of Malawi; accord ful]
recognition to the rights of future generations by means of
environmental protection and sustainable development of
natural resources; and (iv) conserve and enhance the biological

diversity of Malawi.*"

In the Republic of the Seychelles,Article 38 provides that: The
state recognises the right of every person to live in and enjoy a
clean, healthy and ecologically balanced environment and with
a view to ensuring the effective realisation of this right the
state undertakes —

(a) to take measures to promote the protection, preservation
and improvement of the environment:

(b) to ensure a sustainable socio-economic development of
Seychelles by a judicious use and management of the resources
of Seychelles;

(c) to promote public awareness of the need to° protect,
preserve and improve the environment.*"

In essence, both the citizen and the state have a duty to protect
and enjoy the environment for their common good and mutual
sustainable development. This provision has made the
provisions of section 20 of the Nigerian constitution a ‘mere
wish” when juxtaposed with a smaller country in terms of
population compared to Nigeria.
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Suffice to add that the Kingdom of Swaziland recognize the
i right to environment under section 216 of her constitution
[ when 1t proclaims that every person shall promote the
| protection of the environment for the present and future
| generations. [t turther recognized the rightto urbanization or
| industrialisationw hich shall be undertaken with due respect for
he environment.In addition, Section 216 (3) states that the
Government shall ensure 2 holistic and comprehensive
approach to environmental preservation and shall put in place
an appropriate environmental regulatory framework  for
| stainable development of the state.”

Comparatively. it could be deduced that a number of African
nations have expressly recognized the right to environment
beyond the provisions of Africa Charter on Human and
peoples’ Rights (Application and Enforcement) Act Cap 10,
Laws of Federation of Nigeria, 2004. In the 21° century, the
right to and promotion of a safer environment for sustainable
| development 18 non-negotiable for Nigeria in the comity of
| nations. Nigeria should emain a model of good constitutional
| jemocracy where the rights of the citizens are expanded with
modern modifications for mutual benefits of the citizen, the
state and in the spirit of the New Partnership for African
Development (N EPAD).

Environmental Rights under the Nigerian Constitution

| Section 17 (2) (d) of the 1979 constitution of the Federal
' Republic of Nigeria recognised the protection of the social
' order by preventing exploitation of human or natural resources
in any form whatsoever for reasons other than the good of the
| community. Whilst having made a novel addition on protection
| of the environment (O the constitution, the 1999 Nigerian
Constitution does not guarantee environmental right as
fundamental right. Section 20 of the Constitution states: “the
| State shall protect and. improve the environment and safeguard

i
!
|
i

e ——
| ! Constitution of the Kingdom of Swaziland
i
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the water, air, land, forest and wild life of T\Iigeria."422 Bott
provisions of the 1979 and 1999 constitutions, have withou
mincing words, proven grossly inadequate to protec
Nigerians' right to a safe, harmless environment. This i
chiefly because Sections17 (2) (d) and 20 is provided for unde
Chapter 1l of both constitutions and the constitution
themselves expressly describe provisions under the Chapter a
not justiciable*”. Furthermore, unlike the provisions unde
Chapter 4 which is directed at “every person” or “ever
citizen,” Section 20 and indeed other provisions under Chapte
2 are directed at “the State.” These two peculiarities mak
mockery of claims that the addition on protection of th
environment to the constitution is of some value. Not only ar
individual persons precluded from applying for redress
breach of environmental right under this provision, it is nc
their responsibility to do so. When one considers the hug
revenue that comes into the State’s covers from the activitie
of the core polluters of the environment, viz—a—vizoil and g
companies, one may safely predict that a realization of th
objective is largely a mirage.

It is claimed that what the Nigerian people loses as a result ¢
the weak constitutional provision on protection of tt
environment is compensated for by the relevant provision
the African Charter on Human and People’s Rights***. Indee
the Charter was domesticated by Nigeria's National Assemb
as Africa Charter on Human and Peoples’ Rights (Applicatic
and Enforcement) Act Cap 10, Laws of Federation of Nigeri
2004, and is to all intent and purpose part of Nigeria's body

laws. This position was reinforced in the case of Fawehinmi
Abacha™where Ejiwumi JSC specifically noted that “Tl
Africa Charter on Human and Peoples’ Rights, having be:

22 The Constitution of the Federal Republic of Nigeria, 1999, s 20
* The Constitution of the Federal Republic of Nigeria, 1999, s 6 (6)(c)
2 AbdulkadirBolzjiAbdulkadirOp Ci
25(2001) 51 WRW 29
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passed into our municipal law, our domestic courts have
certainly has the jurisdiction to construe or apply the treaty. It
follows then that anyone who felt that his rights as guaranteed
or protected by the Charter. have been violated could well
esort to its provisions 10 obtain redress in our domestic
courts 2 In fact, the Fundamental Enforcement Procedure
Rules 2009 specifically states the Constitution and the African
Charter shall be expansively and purposely interpreted and
apyplied.42

Nevertheless, these points are worth bearing in mind. The 1999
Constitution. especially Chapter 4 on the one side and the
African Charter on Human and People’s Rights on the other
side are not by any stretch of imagination equal in status. The
former is not only superior. it is supreme.428 As a writer
brilliantly surmises it, “within countries, a constitution is the
highest and strongest law, as all laws, regulations, and policies
must be consistent with it A constitution protects human
rights. sets forth the obligations of the state, and restricts
government poWers. On a deeper level, constitutions reflect the
most deeply held and cherished values of a society. A
constitution is a mirror of a nation’s soul

Secondly, and of equal fundamental weight, the Fundamental
Enforcement Procedure Rules 2009, with its beautiful,
innovative provisions are what they are: procedural rules. They

[P EEE e

22001] 51 WRN 29

@ Fundamental Enforcement Procedure Rules. 2009, 3

@ The Constitution of the Federal Republic of Nigeria. 1999, 5 1(1)
 Who is the writer?
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and included in the ongoing amendment process of the
constitution by the National Assembl_\’.“'

If the above 1s taking into consideration, 1t will drastically
educe the agitation for safer environment by the Niger Delta
region 1n Nigeria. It 15 2 notorious fact within the local and
international parlance that the Niger Delta region in Nigeria
has suffered and is suffering grave environmental degradation.
A direct application for enforcement of the environmental
tights by the region would deepen access 10 justice and put a
check on violators of the rights to safer environment in the
region. These writers are of the view that if right to safe
environment had been guaranteed and expressly included in
the 1979 constitution as it obtains in India, Norway, U.S.A,
and many African nations, the region would have been safer
and huge sum of money being expended in cleaning up the
region would have been diverted to more developmental

i strides for the nation.

In further charting the way forward for stronger environmental
rights enforcement, there s the need for stronger advocacy by
Non - Governmental Organisations in the environmental
sector. In the same vein. the various State Houses of Assembly
should endeavour t0 strengthen local legislations with respect.
1o enforcement of environmental rights in their various states.
This is without prejudice 10 playing active roles in the
constitutional amendment  1© include  protection of
environmental rights under Chapter 1V of the constitution. The
sate Houses of Assembly need o take into consideration

Al

81 Ap Environmental Right for Future Generations, Model State
Constitutional Provisions & Mode! Statute, Science and Environmental
Health Network, The International Human Rights Clinic at Harvard Law
School, November 2008. 3
hitp://www,sehn.ore LdLl\L)ggl_j?l_@g_sLtms Mod |E7275.pdf Accessed
19/4/2017 :
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international best practices across jurisdictions to bring
bear in our national life.

This paper further suggests that agencies of governme
as the National Environmental Standards and Regu
Enforcement Agency and various Ministries of Envirc
across the states should jointly sponsor a Bill to th
chambers of the National Assembly to propose an amer
for inclusion of environmental rights in Chapter IV
constitution as argued in this paper. The Bill should p
modalities for recognition and enforcement of environ;
rights in Nigeria without prejudice to existing legi
instruments in this regard. '

Conclusion

It will be foolhardy to suggest that an express inclusion
right to a healthful environment in the constitutior
summarily terminate all environmental challenges in N
Nevertheless. doing so is not only the right step in the
direction but has great potentials for a tremendous, pc
impact on the standard of living of Nigerians. These pote
will be realized if the Government can muster the politice
to enforce the existing laws on environmental protection.
much as stakeholders in the environmental sector are v
consulted before laws are enacted, enforcement should be
without fear orfavour. Searchlight should be beamed o
activities of the National Environmental Standards
Regulations Enforcement Agency, which among other
powers conferred on it by law, has the right and du
enforce compliance with relevant local and international
and coordinate and liaise with stakeholdérs on matte
environmental standards, regulations, and enforcement.*
the saying goes, prevention is better than cure.

“*National Environmental Standaris and Regulations Enforcement A
Act 2007, 5 7.
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